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CURRENT LEGISLATION 

The Packing Industry and the Packers Act. — A distinct change in the 
treatment by the federal government of the problems raised by a "Big Business" 
is introduced by the Packers Bill which became law on August IS, 1921. 1 A 
proper appreciation of its industrial and administrative innovations can be had 
only by considering the economic situation to which it has reference. In many 
ways the most important single manufacturing (so-called) industry in the United 
States is slaughtering and the preparation of meat products. Measured by the 
total value of its output, it was ranked first in the 1910 census. 2 Tested by the 
intrinsic importance of its commodities to the life of the nation it stands equally 
high. Looked at from the view of the number and significance of the people that 
it affects, it stands second to none. The packers stand between the thousands 
of cattle raisers and retail meat dealers, who together bulk large in the middle 
class of -the nation. 

An era of intense business expansion paralleled by concentration of control, 3 
has brought it about that today five corporations — the "Big Five" — dominate 
slaughtering and meat packing in the United States.' 1 Their power is absolute in 
their sphere — "they control at will the market in which they buy their supplies, the 
market in which they sell their products,, and hold the fortunes of their com- 
petitors in their hands." 5 

The problem of the packers lies in their indispensability as middle men. 
Ranchman and city butcher must deal through the packer in a market no longer 
freely competitive. Today the cattleman must either "take it or leave it" at the 
prices fixed by th'e "Big Five." By trans-shipment he cannot escape the packers' 
nation-wide organization." Retaliatory combination is not practicable, for cattle 
raisers are small and of necessity widely scattered. The consumers' position is 
equally hopeless. They cannot well get together and refuse to purchase meat 
products. The retail meat dealer feels that his business is stabilized by monopolistic 
control so that he would be content were it not for a disturbing element — which 
brings us to the final economic aspect of the problem. 

The packers run "side-line" businesses.' They maintain retail meat stores. 
Out of the by-products of their meat plants they make glue, soap, dyes and per- 
fumes. Embryonic packer rivals and the manufacturers of toilet products are 
therefore at a hopeless disadvantage. The packers also own or control stock- 
yards." They own railroads leading to their markets, and control market news- 
papers. Octopus like they have stretched their power over "the principal sub- 
stitutes for meats, such as eggs, cheese, and vegetable-oil products, . . . fish and 
nearly every kind of food stuff." * 

1 "An Act to regulate interstate and foreign commerce in live stock, live-stock 
products, dairy products, poultry, poultry-products, and eggs, and for other 
purposes." 

3 Abstract, 13th Census (1913) 442. This census is the latest for which there 
are complete returns available. 

"The information on which the economic discussion in this note is based is 
largely derived from the Report of the Federal Trade Commission on the Meat 
Packing Industry (1919), and the Report of the Hearings before the House 
Committee on Agriculture (66th Congr. 2d Sess. 1920) Pts. 1-39. 

* Letter from the Federal Trade Commission to the President (1920) 24. 

'Ibid. 

"See discussion in Congr. Record (May 27, 1921) 1867. 

' Summary of the Report of the Federal Trade Commission (1920) 31. 

'Ibid. 'Ibid. 
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Each element of the population which was adversely affected by this economic 
situation 10 has sought to have its own particular grievances redressed." As a 
result, the Packers Act was passed, which followed three more general pieces of 
legislation designed to cope with the general "trust" problem. (In addition to the 
acts dealing with the Interstate Commerce Commission.) 

The first was the Sherman Anti-Trust Law," which prohibited agreements in 
restraint of trade" The packers like others were not severely tried by this act, 
because it is very difficult to prove an actual contract in restraint of trade. More- 
over, the strength of the packers especially, did not lie in practices which could be 
denominated "agreements," but in others which were not touched by the law." 
Beside these specific difficulties there were others latent in the judicial system itself. 
A judge is not usually an expert economist. He is rarely equipped for the 
scientific investigation of such intricate business and industrial problems. The 
ordinary jury is just as badly off. And even if a "trust" is finally dissolved, it is 
quite another matter to keep it so in practical effect. The dissolution of the 
Standard Oil Company was followed by a rise in the price of the shares and of oil. 

Congress in September, 1914, sought to remedy the deficiencies in the Sherman 
Law by creating the Federal Trade Commission." They also tried to bolster the 
economic disability of the courts. The first trouble was provided for by section 
5 which declared "unfair methods of competition" unlawful. It was a considerable 
extension from "agreements in restraint of trade," yet it did not go far enough. 
"Unfair methods of competition," referred only to transactions between firms in 
the same line of business." The packers did not compete unfairly among them- 
selves; in fact they did not compete at all, and it was this which placed the 
other factors in the industry at their mercy. The other remedial provision was 
more effective in its sphere. The Commission was made up of technically trained 
men whose business it was to hear and investigate complaints, issue orders based 
on them and enforce such orders through injunctions in the courts." They were 
authorized and required to co-operate with the Attorney General and the Presi- 
dent in the determination of all problems arising in connection with corporations. 

Then came the Clayton Act." It made "restraint of trade", more precise by 
specifically including price discrimination, tying leases, sales and contracts." But 
the same objections outlined in regard to the Sherman Law apply here. 

On February 27, 1920, the Supreme Court of the District of Columbia issued 
the now well known "consent decree." " The provisions of the decree are drastic 
enough. The packers are required to (1) refrain from monopoly, (2) dispose 
of their businesses in "side-line" products, (3) sell their railroads and retail stores, 
(4) give up their stockyards, (5) disclose facts as to how they are carrying 
out the decree. The court declares jurisdiction to be retained for the enforcement 

"There were eight separate hearings before Senate and House committees 
from September, 1918, to May, 1921, on different packers bills. 

"J5. g., the order in the "consent decree," infra, footnote 20, to sell "side- 
line" businesses was intended to satisfy competing manufacturers, while Packers 
Act § 306 (f) exempts cooperative stock yards from some provisions of the Act. 

" (1890) 26 Stat 209, U. S. Comp. Stat. (1916) § 8820. 

"§§1,2,3. 
These are illustrated by underselling and furnishing stock yards facilities 
under prohibitive conditions. 

" (1914) 38 Stat. 717, U. S. Comp. Stat. (1916) § 8836a. 

"Ibid. Italics are the author's. 

"Ibid. §§5-8. 

" (1914) 38 Stat 730, U. S. Comp. Stat. (1916) § 8835a. 

"Ibid. §§2,3. 

" United States v. Swift & Co., et al. (Sup. Ct. D. C. 1920) No. 37623, Equity. 
The consent decree will be treated from legal point of view in a subsequent num- 
ber of the Columbia Law Review. 
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of the decree. It will be noted that the decree virtually gives the Attorney General 
legislative powers. He and the packers, though subject to the review of the 
court, determine what is a monopoly, and whether certain conduct is in restraint 
of trade. The decree also leaves to a non-expert- the investigation of com- 
plex business relations. In his conferences with the packers to decide what prac- 
tices shall be enjoined and which permitted, the Attorney General in effect runs the 
packing business. The industry is made a branch of his office. The propriety 
of having a prosecuting official manage any business may be questioned. This 
decree still continues. 

The Packers Act is the latest stage. The bill is described as "a most com- 
prehensive measure, [extending] farther than any previous law in the regulation 
of private business, in time of peace, except possibly in the Interstate Commerce 
Act" " Let us examine its provisions. 

The administration of the Packers Act is placed in the hands of the Secretary 
of Agriculture. 3 The meat preparing industry is classified into constituent 
elements, packers and stockyards, with different provisions for each. A packer 
was defined as one who (a) buys stock for slaughter in interstate commerce, or 
(b) manufactures meat for interstate commerce. 53 Activities other than (a) and 
(b) are not subject to the provisions of the Act unless they are in some way 
connected with (a) or (b). 5 * It is made unlawful for packers to engage in or 
use any unfair, unjustly discriminatory, or deceptive practice or device in com- 
merce; or do certain specified things if they have the "tendency" of restraining 
commerce; or buy or sell any article for the purpose or with the effect of 
manipulating or controlling prices in commerce." The procedure for the enforce- 
ment of these provisions was drafted to make them effective. On his own motion, 
or by complaint of an outside party, the Secretary summons the offending packer 
to a hearing, at which he has the right to be represented by counsel and cross- 
examine witnesses. At the conclusion of the hearing, the Secretary issues an 
order. Unless the packer appeals from it within thirty days, he waives his right 
to do so. But within the thirty days he may appeal to the Circuit Court of 
Appeals, whose, determinations are final (subject to the provisions in Judicial 
Code § 240). The court has a complete transcript of the record of the hearing 
before the Secretary. If it thinks there is insufficient evidence, it orders the case 
to be reopened before the Secretary. When the evidence is all in, the court may 
affirm, modify or set aside the order below. If affirmed, it operates as an in- 
junction per se, or if modified, pro tanto." Any violation of this order after 
affirmation is punishable by fine, imprisonment or both." 

A number of legal problems are stirred up by this part of the- Act. In 
view of the Child Labor decision, 58 it may be questioned whether a packer who 
manufactures for interstate commerce is subject to congressional legislation. The 
court will probably sustain the Act, however, as something necessary and proper 
to the regulation of such commerce. 55 The Swift decision 50 indicates that the 
court will exercise a broad economic judgment instead of a narrow legalistic 
scrutiny. The Act specifically invites this: "articles normally in such current of 

21 Senate Agricultural Committee, Report No. 77 (67th Congr. 1st Sess. 1921) 2. 
"Packers Act 203 (a), §302 (b). 
"Ibid. §201. 
21 Ibid. 

"Ibid. §203. 

26 The procedural practice is laid down in §§203, 204. 
"Ibid. §205. 

"Hammer v. Dagenhart (1918) 247 U. S. 251, 38 Sup. Ct. 529. 
25 Cf. Houston, etc. Ry. v. United States (1914) 234 U. S. 342, 34 Sup. Ct. 883, 
and note in (1921) 21 Columbia Law Rev. 352. 

n Swift v. United States (1905) 196 U. S. 375, 23 Sup. Ct. 276. 
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commerce shall not be considered out of such current, through resort being had to 
any means or device intended to remove transactions in respect thereto from 
the provisions of the Act"" The procedure outlined is notable for the problems 
avoided. In the first place the packer is given a hearing before any order is 
issued. This gives him his "day in court." Secondly, the initiative of enforcing 
the order is not on the Secretary. The order is self-enforcing like an injunction, 
unless the packer appeals. Thirdly, the technical business hearing is always before 
qualified experts in the Secretary's office; the court has only to review the record. 
Section 204 (d), however, apparently requires it to weigh the evidence and set 
the order aside unless supported by a preponderance. Fourthly, when the order is 
affirmed, it is a specific order to the packer to do or refrain from doing a definite 
thing. In the event of a criminal prosecution for a violation of the order, its 
legitimacy is not thrashed out as an original question. The previous adjudication 
has made that res Judicata. The only question is: did the defendant violate the 
specific order? 

The provisions in regard to the stockyards are modelled after the Inter- 
state Commerce Act. The Secretary is given the power to determine rates and 
regulations in accordance with a prescribed procedure. 1 ' Violations of the 
Secretary's order are grouped into wilful and innocent. The latter are punishable 
by fine alone, recoverable by the government in a civil action, the former by fine, 
imprisonment or both. 33 

The basic constitutional question as to whether stockyards are "interstate 
commerce" arises here as in the previous packers' section. Despite the Hopkins 
case," the later cases, though not on all fours with the facts in that case, indicate 
departure from its doctrine." The legislation will be sustained. 

The Packers Act is made supplementary to the Interstate Commerce Com- 
mission legislation and the various anti-trust laws, but excepts out of the Federal 
Trade Commission all matters over which the Secretary is given jurisdiction. As 
the consent decree is still operative, assuming that it will be sustained by the courts, 
the question arises of the result of possible conflicts x between an order issued 
by the' Secretary and one by the Attorney General. The Attorney General's order 
will take precedence. The Act expressly provides that nothing in it shall interfere 
with the enforcement of the anti-trust laws." The order issued as the result of 
the decree is grounded on the Sherman Law; hence, the Secretary's order would 
be inoperative pro tanto. 

The power given to the Secretary over the packers specifically, may be 
generally described as negative. He cannot compel them to act, but they having 
acted wrongfully, he can restrain any further violations. On the other hand, 
his power over the stockyards is positive. He can fix rates and order specific im- 
provements made. The distinction is based on the difference of subject matter. 

The "rule of reason" announced in the Standard Oil case, 58 together with the 
relaxation of anti-trust prosecutions indicates a new era in American business. 
It can hardly be expected that big corporations though they may develop huge size 

"Packers Act §2 (b). 

^Ibid. §306. 

"Ibid. §306 (g), (h). 

"Hopkins v. United States (1898) 171 U. S. 578, 19 Sup. Ct. 40. 

a Cf., e. g., Field v. Barber Asphalt Co. (1903). 194 U. S. 618, 24 Sup. Ct 
784; Loewe v. Lawlor (1908) 208 U. S. 274, 28 Sup. Ct. 301; Bacon v. Illinois 
(1912) 227 U. S. 504, 33 Sup. Ct. 299. 

"The conflict may not arise as the decree provides for the separation of the 
packing and "side-line" businesses, while the Packers Act deals with the packers 
and stock yards after their separation. 

31 Packers Act § 405 (a) 

"Standard Oil Co. v. United Slates (1910) 221 U. S. 1, 32 Sup. Ct. 502. 
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untrammelled will be allowed so to conduct their business. They will be regulated 
in the same sort of way that the meat business is under the Packers Act. The 
regulation will probably be to protect the "little man." It may well wind up as 
in Germany by all organizations in a certain industry pooling their resources into a 
vast -combine, subject to government regulation.*" Such closeness to the govern- 
ment will virtually constitute the regulated business a department thereof. The 
Packers and Stockyards. Act suggests the beginning of the American cartel. 

53 For a discussion of the cartel in Germany, see VanHise, Concentration and 
Control (1914) 206. 



